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In political theory it goes without saying that the constitution of government
raises a claim for legitimacy. With the constitution of the people, however, it
is different. It is often dismissed as a historical question. The conviction is
that since the people cannot decide on its own composition the boundaries of
democracy must be determined by other factors, such as the contingent forces
of history. This article critically assesses this view. It argues that like the
constitution of government, the constitution of the people raises a claim for
legitimacy. The failure to see this is what makes many theorists run into the
arms of history. They submit the legitimacy of the people to the arbitrary and
asymmetrical forces of the present.

Keywords: legitimacy; the people; consent; contingency; constitution

Legitimacy is today intrinsically bound up with the constitution of gov-
ernment. The prevailing idea of legitimacy is that government must
rest on the consent of the governed.! But what about the people? Does it
make sense to speak of the legitimacy of the people?

Few political theorists question the importance of the people as a legit-
imizing force in politics. The people has in its power to confer legitimacy
upon governments, parties and policies, a fact which makes it one of the more
used and abused concepts in the history of politics. To speak “in the name of
the people” is to speak the language of power. It can be employed for a vari-
ety of purposes, as a bolster for kingship, as a justification for the resistance
against the king or, as the case is today, as a call for both cosmopolitans and
nationalists to reclaim power to the people in the face of globalization.? But
drawing attention to the people as a source of legitimacy is one thing, and
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asking for its own legitimacy another. Interestingly enough, this latter ques-
tion has received little attention in political theory. “How to decide who
legitimately make up ‘the people,” writes Robert Dahl, “is a problem
almost totally neglected by all the great political philosophers who write
about democracy.”

Globalization has not done much to change this condition. Despite
increasing talk of boundaries, borders and peoplehood, the attempt to confer
legitimacy upon the people remains a rarity in political theory. The constitu-
tion of the people is typically brought up as a question of identity—does it
need to be thick or thin in order for democracy to work?—whereas its legit-
imacy remains unexplored.* If one listens to many liberal and deliberative
theorists of legitimacy, including Robert Dahl himself but also Jiirgen
Habermas, Frederick G. Whelan, Seyla Benhabib and Rogers M. Smith,
there is a good reason for this. The constitution of the people, they argue,
escapes the hold of both human rights and democracy. For while human
rights may be valuable in protecting the interests of citizens, they have little
to say on the boundaries of the citizenry itself. “Human rights,” as Smith
puts it, “transcend boundaries; they do not define them.” With democracy,
the problem is reversed. The fact is, writes Whelan, that boundaries com-
prise a problem “that is insoluble within the framework of democratic
theory.” The persons who are supposed to confer legitimacy upon the people
are trapped in an infinite circle of self-definition. They cannot themselves
decide on their own composition.®

In an effort to alleviate the significance of this gap, these theorists adopt a
strategy of exclusion. They draw a Maginot line between history, on the one
hand, and legitimacy, on the other. The aim is to demonstrate that the initial
question is misconstrued and that there is no such thing as a “legitimate”
people. Who gets to be included in the people is not a democratic but a his-
torical question. It results from the contingent forces of history. In discussing
the people we have no choice but to assume the position of the historian:

Since the voluntariness of the decision to engage in a law-giving praxis is a
fiction of the contractualist tradition, in the real world who gains the power
to define the boundaries of a political community is settled by historical
chance and the actual course of events—normally, by the arbitrary outcomes
of wars and civil wars.”

To see the implications of this argument it might be useful to make a brief
comparison. Imagine that someone were to make the same argument, only
this time we substitute the constitution of the people with the constitution

Downloaded from http:/ptx.sagepub.com at Ebsco Host temp on October 1, 2007
© 2007 SAGE Publications. All rights reserved. Not for commercial use or unauthorized
distribution.


http://ptx.sagepub.com

626  Political Theory

of government. The notion of a legitimate government, we are told, is a fic-
tion of the social contract tradition. Who gets to rule in society is not a
democratic question. It is determined by the actual course of events, by the
arbitrary forces of power, contest or civil war. Now, governments are not
ideal constructions. They are seldom as legitimate as we would wish them
to be. But to argue that there is no such claim to be made—to say that we
must give up the notion of a legitimate government and accept that govern-
ments are shaped by historical forces—is a thought that most of us proba-
bly would find odd, if not undemocratic. It reminds us of the early
conservative critique of the social contract tradition.® And yet, this is pre-
cisely what many liberal and deliberative theorists ask us to accept in the
case of the people. Why is that? What makes the constitution of the people
different from the constitution of government? Why is the latter a question
of legitimacy, and the former not?

The purpose of this article is to critically assess the rationale behind the
Maginot line. Like the constitution of government, the constitution of the
people raises a claim for legitimacy. The difficulty to see this has to do with
how one understands the gap in the constitution of the people. What many
liberal and deliberative theorists have in common is that they interpret the
gap as a problem, a fact which prompts the resignation to history. Since it
is impossible to arrive at a self-constituted people, defending democracy for
these theorists becomes tantamount to defending the line between history
and legitimacy.

As I shall argue, however, this interpretation overlooks its democratic sig-
nificance. Teasing out the normative underpinnings of consent within the
early social contract tradition, this article demonstrates that the impossibil-
ity of the people to account for its own constitution forms part of the theory
of legitimacy. The criteria of legitimacy do not add up into a coherent whole.
They contain a gap, or what Claude Lefort refers to as “the dissolution of the
markers of certainty”—a moment of contingency that guarantees the con-
tinuation of the democratic project.” Contrary to what is assumed by many
liberal and deliberative theorists of legitimacy, the gap in the constitution of
the people is therefore not a problem. It is productive, a generative device
that helps to foster ever new claims for legitimacy. The failure to see this is
what makes them run into the arms of history. They surrender the claim of a
legitimate people to the contingent and often violent forces of history.

This article is not alone in its attempt to make the people into a question
of legitimacy. Margaret Canovan, Bonnie Honig, Alan Keenan, and Chantal
Mouffe belong to those who in recent years have called attention to the
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paradox of founding a legitimate people.'® Although they associate the
paradox with different theoretical sources—with republicanism or with the
tension between liberalism and democracy—they often converge in their
critique of liberal and deliberative democracy. They call for a politics of
contestation, stressing that the search for consent undermines the contin-
gent, productive, and above all political nature of the people.'' The present
article takes side with these theorists in seeing the impossibility of closure
as a constitutive element of legitimacy. However, it differs in that it traces
this element right to the centre of modern consent theory itself. As I shall
argue, it is precisely because we adhere to the principle of consent that the
disagreement on the constitution of the people has productive force.

The article begins with an examination of the Maginot line. What is the
rationale behind this exclusionary strategy? It then situates the constitution
of the people within the early social contract tradition and its idea of legit-
imacy based on consent. It shows that this familiar tradition can be inter-
preted to hold two different frameworks of legitimacy—one concerned with
government and the other with the people—and that both carry a logic of
democratic contingency at their heart. The third and final part takes this
insight as an occasion to revisit the strategy of the Maginot line and invite
some critical questions. For if both government and people raise a claim of
legitimacy, what could it mean to exempt the latter from the realm of legit-
imacy? It ends by delineating the difference between democratic and his-
torical contingency and how it plays out in current debates on globalization
and migration.

The Maginot Line

In recent years, the constitution of the people has moved into the centre
of political theoretical concerns. Globalization has sparked off a debate on
the scope of democracy, and the growing number of migrants and refugees
in the world has induced many theorists to reflect on criteria of political
membership. At stake are the proper boundaries of the people, how they
may be transformed, negotiated, or extended in the face of globalization
and migration.'” Still, few political theorists have moved beyond this dis-
cussion to elaborate on the idea of a legitimate people. What reasons are
there for excluding the people from the demands of legitimacy?

In the literature, two arguments stand out as particularly influential, and
both are sourced in the idea of consent. According to the first argument,
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conceding legitimacy to the people is a practical impossibility. The notion
of a voluntary association of free and equal individuals is first and foremost
a political ideal, and should not be taken literally."® In practice, no society
is founded on the consent of individuals. Unanimous consent is impossible
to achieve, and in the case in which it is not, something must in fact have
gone wrong. For as long as individuals are free and equal they are likely to
disagree on the proper definition of the people. They are expected to have
conflicting views on the boundaries of society. This is why many theo-
rists—implicitly or explicitly—refrain from submitting the boundaries of
the people to the demands of legitimacy. It demands foo much. With unan-
imous consent as requirement no society can be legitimate, a conclusion
that only plays into the hands of those who prefer anarchy to statehood.'
The best one can do is to assume the existence of a people, and from there
on proceed with the discussion of legitimacy.

John Rawls is probably most explicit on this point. In A Theory of
Justice, and even more accentuated in later books, is the conviction that one
must bracket questions concerning the foundation of society. Since no
society is a “cooperation which men enter voluntarily in a literal sense,”
political philosophy is bound to take the existence of society for granted. It
must assume a “closed society,” one that individuals enter by birth and
leave by death.” In The Law of Peoples, Rawls goes further and defends
this assumption with reference to political stability. He contends that each
society must exercise “self-respect of themselves as a people,” and that
migration in the end runs the risk of undermining this common culture.'®
Like Michael Walzer, he does not think that voluntariness of membership is
a goal worth striving for. It is better to perfect justice within existing soci-
eties, so that fewer people would like to leave their homes in the first place.
For “to tear down the walls of the state is not . . . to create a world with-
out walls, but rather to create a thousand petty fortresses.”"’

The stance that one can omit boundary questions from the realm of legit-
imacy has prompted much criticism.'® To Rogers M. Smith, the assumption
of a closed society is not, as Rawls would have it, pure abstraction. It repro-
duces the old doctrine that demands allegiance to society at birth. For “[t]he
more we stress that people do not have real, practical choices to do other
than embrace their inherited memberships, the more we undermine the
claim that their membership rests on anything like true consent.” So while
unanimous consent may be impossible to achieve in practice, this is not a
reason for excluding the boundaries of the people from the demands of legit-
imacy. Quite the opposite: “if we want to defend that basis for legitimacy,”
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Smith writes, we should try “to make membership by choice more a real-
ity”" In a similar vein, Seyla Benhabib argues that everyone in society
should be entitled to “voluntary self-ascription,” to decide whether or not to
accept continuing membership in their communities of origin. In case they
decide to opt out, they should have the right of exit and entry, or else the
idea of voluntary self-ascription would be vain.*

Smith and Benhabib are both critical to Rawls’s assumption of a closed
society. At the same time, neither suggests that the people should be
regarded as a voluntary association. They both stress that while it is wrong
to assume a closed society, it is equally mistaken to opt for open borders.
According to Smith, the instability that would result from such unrestricted
flows of migration would make it difficult for any democracy to “fulfil its
responsibilities toward its ongoing members, much less to outsiders.” What
is required is instead a recognition of the fact that peoplehood always is
born out of a combination of coercive force and persuasive storytelling.*
Benhabib defends what she calls “porous” as opposed to open borders,
arguing that any wider admittance would be incompatible with the idea of
democratic citizenship. It is “the prerogative” of democratic peoples to con-
trol the criteria of membership, always bearing in mind, though, that this
right of the people to care for its own welfare is conditioned by the rights
of others.”

So far we have considered a practical objection to the legitimacy of the
people. Rawls, Smith, and Benhabib all put a high value on the principle of
consent. Still, and although they interpret the criteria of membership dif-
ferently, no one is prepared to open up the people to a claim of legitimacy.
Since unanimous consent is impossible to mobilize—no society is founded
on voluntary agreement—they think it more prudent to leave the claims of
legitimacy aside and presuppose the existence of a circumscribed people. In
that way, it is possible to forestall difficult questions about the foundation
of society, questions that in the end may come to backfire against democ-
racy itself. Let us imagine, however, that one was to issue a vote on the
proper constitution of the people. Not only does everyone turn up, but there
is also in fact unanimous consent among the individuals. Would this be
legitimate?

This brings us to the second argument against the legitimacy of the
people. If we listen to many contemporary theorists of legitimacy, the
notion of a legitimate people is not only a practical but also a logical impos-
sibility. In order for the people to be a voluntary association, it is required
that everyone consents to its construction. But whose consent is necessary?
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On closer inspection, it turns out that the vote on the proper constitution of
the people is caught in a vicious circle. The vote does not concede legiti-
macy to the people. It presupposes it. It indirectly takes for granted what it
sets out to decide, namely, who properly belongs to the people.”

Jean-Jacques Rousseau is among the first to acknowledge this gap in the
theory of legitimacy. As he points out, the constitution of society depends
on a prior authority that could not itself have been appropriately legiti-
mated. In order for the people to be legitimate,

[T]he effect would have to become the cause, the social spirit which is to be
the work of the institution would have to preside over the institution itself,
and men would have to be prior to laws what they ought to become by means
of them.**

Many liberal and deliberative theorists call attention to the same problem.”
According to Frederick Whelan, democratic self-governance “cannot be
brought to bear on the logically prior matter of the constitution of the group
itself, the existence of which it presupposes.’® In a similar vein, Jiirgen
Habermas notes that a “constitutional assembly cannot itself vouch for the
legitimacy of the rules according to which it was constituted.”’

Two features of this second argument need to be underscored. To begin
with, it is more commanding than the former. If the first argument uses prac-
tical circumstances against the legitimacy of the people, this argument seeks
to convince by means of logical reasoning. The constitution of the people is
neglected, not because it is thought to be impracticable, but because it
refuses political theorization. We do not choose to neglect the legitimacy of
the people; we are compelled to do so. The reason is that the people is unable
to consent to its own constitution. Furthermore, and accordingly, it raises a
more serious challenge to the idea of consent as a normative principle of
legitimacy. When political scholars reject the legitimacy of the people with
reference to its practical impossibility, they still remain dedicated to the idea
of consent. Although the facts of reality force them to accept nonvoluntary
standards of association, they never doubt the desirability of consent itself.
Unanimous consent, while impossible to achieve in practice, still forms the
rationale behind their search for legitimacy. The conviction is that the more
voluntary the association, the better. In this latter case, however, it is differ-
ent. The problem is that even an ideal situation of unanimous consent can-
not do away with the gap in the constitution of the people. The notion of a
people consenting to itself is self-refuting. It is impossible, not only in a
practical but in a theoretical sense as well.
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The Turn to Historical Contingency

The second argument seemingly offers a strong case against a theoriza-
tion of the people in terms of legitimacy. If the people cannot consent to its
own constitution, why insist that it should? Better then to release the people
from the demands of legitimacy to begin with. What complicates matters,
though, is that the same argument that forces these theorists to exempt the
people from the realm of legitimacy also can be used as a buttress for
authoritarian government. As Robert Dahl notes, critics of democracy often
prefer to focus on problems that “advocates of democracy tend to neglect,
or worse, conceal.”? Indeed, the most cunning criticism lies in paying more
homage to democracy than democracy itself—to be concerned with pre-
cisely those problems to which no solutions seem to exist. A brief glance at
history reveals that the gap in the constitution of the people has been well
exploited by adversaries of popular rule.

According to Edmund Burke, the idea of a voluntary association of free
and equal individuals is a fiction of social contract theory. The people are
not free to write their own history. They are the unwilled products of
history, subordinated to an authority they have not chosen themselves.
Society does indeed stem from a contract, but this is a superior historical
partnership, and “as the ends of such a partnership cannot be obtained in
many generations” it binds subsequent generations.” Nearly two centuries
later, Carl Schmitt calls attention to the same problem. Democracy, he
writes, requires “identification between governed and governing.” But since
such identification builds on a prior demarcation, “a distance” always
remains between the equality of the people and the results of their identifi-
cation. When it comes down to it, therefore, “everything depends on how
the will of the people is formed,” that is to say, on the decision of the one
who is sovereign.*

How is one to avoid such a reading? How does one prevent the involun-
tariness at the foundation of society from turning into a pretext for author-
itarian rule? This is the point where many liberal and deliberative theorists
adopt the strategy of the Maginot line. Rather than admitting the gap in the
constitution of the people, they externalize it. The argument consists in tak-
ing the impossibility of constitution-making to its logical consequence. If
the people cannot decide on its own composition, it cannot be part of a
theory of legitimacy. It must be guided by factors independent of the theory
of legitimacy, such as the contingent forces of history.

This argument takes on different shapes, depending on the theoretical
outlook of the author. The most common view is to think of the constitution
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of the people as the outcome of a historical agreement. Rawls, for one,
embraces this view. As he tells us, “[N]ot every generation is called upon

. . to give itself a new and just constitution.” Whether they can do so
depends on historical factors: “that the founders of 1787-91 could be the
founders was not determined solely by them but by the course of history up
until that time.” We must realize, therefore, that “those already living in a
just constitutional regime cannot found a just constitution, but they can
fully reflect on it, endorse it, and so freely execute it in all ways neces-
sary.*' In this same spirit, Thomas Nagel turns to the current condition of
globalization, only to interpret it as a historical struggle for power. Seeing
no real chance of legitimate foundation in the present, he concludes that the
path to legitimacy runs through illegitimacy. A lesson, he writes, of “the
cunning of history.” **

Another and more dynamic version contends that the people is the out-
come of a retroactive process of legitimacy. For Jiirgen Habermas, the con-
stitution of society is not voluntary, but determined by historical chance. In
the course of time, however, democracy “catches up” with history. It
retroactively transforms society into a legitimate and constitutional democ-
racy. A constitution that is democratic—"“not just in its content but also
according to its source of legitimation—is a tradition-building project with
a clearly marked beginning in time.” The circular self-constitution at the
foundation of society expresses “the future-oriented character, or, open-
ness, of the democratic constitution.” It means that “all the later generations
have the task of actualizing the still untapped normative substance of the
system of rights laid down in the original document of the constitution.”*

Like Habermas, Benhabib argues that the constitution of the people rests
on “unexamined prejudices, ancient battles, historical injustices, and sheer
administrative fiat.” In this, she argues, Carl Schmitt is right.** Still, through
“democratic iterations” it becomes possible for an already existing people
to reconstitute itself on a daily basis by negotiating the relationship between
popular sovereignty, on the one hand, and human rights, on the other.”
From a more narrative perspective, Smith contends that since appeal to
democratic processes “cannot by itself answer the question of who should
get to participate in those processes,” the question must be provided by
means “beyond those that democratic theories generate,” that is to say, by
“historical ethically constitutive stories” of peoplehood.*®

By drawing a Maginot line between history and legitimacy, these theo-
rists paradoxically join the conservative critique of consent theory. In the
absence of what they see as a legitimate resolution to the constitution of the
people, they too dismiss voluntariness as a fiction, albeit for diametrically
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opposed reasons. If Burke and Schmitt explore the problem of founding
for authoritarian purposes—they want to restore what they regard as the
historically tried wisdoms of the past and the power of the sovereign—
contemporary theorists of legitimacy seek to alleviate the significance of
the gap by excluding it from the realm of legitimacy altogether. They try to
cut off the theory of legitimacy at its root. How the people is established,
they want to argue, is one thing, and how it proceeds after that another.
Legitimacy starts off where history leaves off. Frederick Whelan thus cap-
tures a widely shared view—both among advocates and critics of legiti-
macy—when he remarks that the constitution of the people “is insoluble
within the framework of democratic theory, and it may be that democracy
is practicable only when a historically given solution of this issue (justifi-
able or not, by some theory other than democratic theory) is acceptable.”’

The attempt to write off the constitution of the people as historically
contingent is compelling, but not entirely convincing. It gives rise to con-
tradictory intuitions. On the one hand, it should be admitted that the argu-
ment taps into strong intuitions about how peoples are formed. To see this
we need only compare the arguments brought into play in the constitution
of the people with those in the constitution of government. If we were to
ask citizens of modern democracies how their governments are constituted,
they would almost certainly refer to a principle: the principle of consent
(majority rule). They would insist that as long as they are free and equal,
they should have a democratic say in the constitution of government. If we
were to ask them about the constitution of the people, however, they would
probably refer to a past war, revolution, or agreement. Constitution-making
would in this way be associated with a fact of history, and not, as in the case
of government, with a claim for legitimacy.

On the other hand, the reference to history does not seem to make the
demands for legitimacy fade away, and particularly not today. For why
should we accept the community in which we live simply because we were
born into it? What if I think that the present boundaries of the people priv-
ilege some individuals at the expense of others? Am I not then, as a free and
equal individual, entitled to ask for its legitimacy? The drawing of the
Maginot line notwithstanding, the constitution of the people continues to
trouble the democratic mind. In the words of Bernard Yack,

Resignation to the contingencies of history does not at all fit with the rhetoric
of popular sovereignty. Yet, in effect, that is what many liberal democratic
theorists seem to demand from peoples uncomfortable with the shape of their
communities: that they should accept whatever potential injustices history
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has served up to them with the boundaries of states so that we can all get on
with the task of establishing liberal democratic forms of government. That
this advice almost invariably comes from people who are quite comfortable
and unexposed within the given boundaries of states, people who, in effect,
are happy with the partners they were given when the music stopped playing
at the dance of history, makes it harder to accept than it would otherwise be.*

What do we make of these different intuitions in the constitution of the
people? One way to address the problem is to take a closer look at the the-
oretical underpinnings behind the claim for legitimacy. Doing so will reveal
that what many liberal and deliberative theorists of legitimacy describe as a
problem in the constitution of the people, and what prompts them to turn to
history, in fact is an integral part of legitimacy itself.

Criteria of Legitimacy

In its most familiar version, the quest for legitimacy goes back to the
early social contract tradition. In the sixteenth and seventeenth centuries,
many theorists were concerned with developing new principles for the
understanding of society. The aim was to separate the rule of society from
both the sacred authority of God and its representative on earth, the king.
The state of nature was an important device in this break from the theolog-
ical-political logic. By commencing from a state of nature it was possible
to hold a place between past and future, to circumvent the authority of the
existing regime and to begin anew. The argument being made is that since
individuals are free and equal by nature, society can no longer be regarded
as a natural or divine state of affairs. It is a human artifice, and as such, it
raises a claim for legitimacy.

Thomas Hobbes, John Locke, and Rousseau belong to the most vigorous
defenders of this view. What they have in common—and what merits us to
treat them as a distinct group of thinkers—is that they establish the condi-
tions of society by means of a social contract.*® According to this idea, the
individuals in the state of nature do not form a body of people who then con-
tracts with a government. The contention is that individuals agree with each
other—"“everyone with everyone”—to set up a common and legitimate gov-
ernment.*’ This assumption is worth emphasizing. It implies that individuals
cannot agree with a stranger to draw up the terms of society. Nor can they
enter into a contract with an already existent government (since there is no
body of people capable of undertaking such a task). Government can only
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be constituted out of the contracting individuals themselves. As Rousseau
puts it, “[O]nly those who are associating may regulate the conditions of the
society.”™!

In the following section I shall undertake a rereading of this argument.
The aim is to show, firstly, that the move into society could be taken to hold
not one but rwo different frameworks of legitimacy: one addressing the con-
stitution of the people, and the other the constitution of government. If the
framework associated with government has been at the centre of the mod-
ern consent tradition—indeed, it often provides the standard criteria of
legitimacy—the framework associated with the people has been largely
unexplored. It has remained veiled under assumptions of a given people.*
Moreover, it will be argued that each framework carries a fundamental gap
at its core, a moment of contingency without which there would be no claim
of legitimacy in the first place. This moment stages legitimacy in such a
way that it becomes “impossible to occupy,” and thereby engenders a
process of questioning in society.*

Let us begin with the most familiar version, the one pertaining to gov-
ernment. In the literature on consent, it is common to distinguish between
three steps in the constitution of a legitimate government: the postulation of
a state of nature, the criteria of legitimate government, and the specific form
of government corresponding to these criteria. Our attention will be on the
second stage, or more precisely, on the terms of this move from the bound-
less state of nature to the constitution of government. Under what condi-
tions would individuals be willing to concede legitimacy to government?*
To answer this question we will make some necessary simplifications that,
while associated with the contested idea of a natural state of mankind, still
have a strong bearing on the contemporary discussion on legitimacy.

First of all, we will assume that individuals are free and equal. It does
not matter to our argument if freedom and equality is guaranteed by God,
natural law, or mutual recognition. It suffices to say that in order for gov-
ernment to be legitimate, we must be prepared to accord it “a right that we
otherwise reserve to ourselves, the right to conduct our own lives and affairs
as each of us deems appropriate.” Secondly, we will presume that there is
a diversity of conceptions of the good. Individuals disagree on ends and
purposes, which in turn explains the quest for government. Thirdly, we will
assume that individuals are characterized by both self-preservation and rea-
son. The fourth assumption, finally, concerns the state of nature itself. By
postulating a state of nature, we take it for granted that government is con-
stituted solely by the individuals who go together to form a common
society.
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How then does one construct a legitimate government out of a multitude
of free and equal, and thereby also conflicting, wills and desires? This ques-
tion gives rise to what I shall refer to as the government framework of legit-
imacy. The claim is that in order for government to be legitimate, political
authority must be above the citizens and identical with the citizens at the
same time: on the one hand, the disagreement between individuals calls for
an authority situated over and above the citizens themselves. In order to
avoid a war of all against all, or in Locke’s terms, to avoid disagreement in
the interpretation of natural law, one needs an authority powerful and neu-
tral enough to settle disputes among its members. The authority must be
able to intervene in conflicts without itself taking part in it. Or else, its legit-
imacy is compromised and society reverts into anarchy. On the other hand,
one cannot appeal to any higher authority than the citizens themselves. If
individuals agree to establish a common government—everyone with
everyone at the same time—this authority cannot be separate from the indi-
viduals who are subject to it. It must be identical with the contracting indi-
viduals themselves, or else it undermines their freedom and equality.

On this reading, the constitution of a legitimate government is an impos-
sible enterprise. The criteria do not match. It would, as Rousseau remarks,
“require gods to give men laws.”* Still, or rather because of this, few the-
orists deem this a good reason for renouncing the claim for legitimacy. The
fact is that legitimacy is contingent on this gap. For without holding on to
both criteria—without a gap—there would be no legitimate government. It
means either that individuals resort to a higher authority (in line with Burke
and Schmitt) or that they are able to live together without a government, a
fact which makes the claims for legitimacy redundant (in line with anar-
chism). The gap is therefore indispensable to the constitution of a legitimate
government. It specifies the terms within which the question of legitimacy
is posited.

In Leviathan, to take a powerful example, Hobbes is at pains to demon-
strate that the generation of the Commonwealth meets the above criteria.
He seeks to show that while the artificial person of Leviathan possesses an
absolute authority over its subjects—it defends them from the harm of one
another—it still remains one with its subjects. The reason is that all indi-
viduals simultaneously authorize “one man or assembly of men to bear
their person.”*” So while Leviathan is placed above the contracting individ-
uals, this does not compromise their freedom and equality. The individuals
are themselves the authors of everything that Leviathan says or does. He is
“the real unity of them all in the same person.” In obeying Leviathan,
Hobbes claims, individuals obey their own will.*®
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This reading of legitimacy has not gone unchallenged. By arguing that
individuals authorize one person to represent them all, Hobbes places
Leviathan outside of the contract between individuals. He does not himself
enter into any agreement. To Locke, this proposal is deficient. One cannot
exempt one person from the social contract, for it means that this person
stays in the state of nature, and who would dare to trust someone who
remains judge in his own case?* This insight leads Locke onto a different
path in the constitution of a legitimate government. Rather than equating
government with the representative person of Leviathan, he seeks to estab-
lish a legitimate government by means of a move from unanimous to major-
ity consent. The contention is that by agreeing with each other in the state
of nature, we simultaneously agree to the will of the majority. For

every Man, by consenting with others to make one Body Politick under one
Government, puts himself under an Obligation to every one of that Society,
to submit to the determination of the majority, and to be concluded by it; or
else this original Compact . . . would signify nothing, and be no Compact,
if he be left free, and under no other ties, than he was before in the State of
Nature.™

But if no one can be subjected to the political power of another without his
own consent, how can the majority speak for all?! “The great problem of
politics,” Rousseau writes, “[is] to find a form of Government that might
place the law above man.”> In contrast to his predecessors, however, he
refuses to put authority in the hands of a representative or a majority. It
would go against his assumption that everyone who enters society should
“remain as free as before” in doing so. At the same time, Rousseau is not
prepared to make authority identical with the individuals themselves. For
“how will a blind multitude, which often does not know what it wills . . .
carry out an undertaking as great, as difficult as a system of legislation.”*
His answer to the problem is to distinguish between the will of all and the
general will. For while the former may get it wrong—it falls prey to self-
interest—the general will is never mistaken. It “is always upright and
always tends to the public utility.”>*

What Hobbes, Locke, and Rousseau have in common is that they seek to
find a device—the representative person of Leviathan, the principle of
majority rule and the general will—by which to make political authority at
once above and identical with the contracting individuals. The relative mer-
its of their proposed solutions are not what concern us here. The attention
is on the terms of the discussion, the fact that neither proposition is able to
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square the circle of authority. The gap in the constitution of government
indicates that the quest for consent is not merely hypothetical (something
that we would agree to) or real (something that we do agree to), but also has
productive and creative force. In each case, it prompts us to search for new
answers as to what constitutes a legitimate government, and in this manner
opens up society to the unforeseen and unpredictable. We keep asking for
its legitimacy.>

The Constitution of the People

Still, if the criteria associated with the government framework provoke
new answers as to what constitutes a legitimate government they seem to
be of little assistance in the constitution of a legitimate people. Today we
are not only attuned to theorizing the characteristics of a legitimate gov-
ernment. We also discuss the proper constitution of the people, whether it
should be conceived of in local, national, regional or cosmopolitan terms.
We debate questions of migration, national self-determination, and the need
for a so-called all-affected principle to tell us who the legitimate people
are.>® In this respect, we are not only concerned with how individuals can
create a common government. We are also troubled with the composition of
these individuals themselves. Who are the persons who, in agreeing with
each other, establish a common government? Why this “multitude” of indi-
viduals, rather than another? Indeed, if the establishment of society requires
the agreement of individuals, why does it not require the agreement of the
whole world?*’

What is worth noting is that while both Hobbes and Locke provide
detailed answers as to why individuals unite in the state of nature, they do
not make the unity itself into a question of legitimacy. This is why Hobbes
can proceed directly from postulating a state of nature, which knows of no
boundaries, to the idea of a particular multitude without worrying much
about the demarcation of one such multitude from another. His prime con-
cern is to show how a multitude of free and equal individuals can authorize
Leviathan to present their person. Who legitimately constitutes the multi-
tude is not part of his investigation. The multitude’s composition is taken to
be dependent on other factors. As he tells us, “[T]he multitude sufficient to
confide in for our security” is not determined by consent, but “by compar-
ison with the enemy we fear.”® By this argument, he clearly anticipates the
work of Carl Schmitt, who often is charged for making the identity of the
people (we) dependent on the powers of the enemy (they).”
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The same goes for Locke, though his understanding is different from
that of Hobbes. The composition of individuals who agree with each other
in the boundless state of nature is here derived, not from the enemy that we
fear, but from the fact of agreement itself. To unite into a community, Locke
writes, “any number of Men may do, because it injures not the Freedom of
the rest: they are left as they were in the liberty of the State of Nature.”*
The point he makes—and here he anticipates another theorist of great influ-
ence, Robert Nozick—is that since individuals are free to enter or not enter
into society, the persons dissenting are self-excluded. They disagree from
the very start, which means that they form part of a different community.
The problem of constitution-making thereby resolves itself spontaneously,
since everyone who enters society does so voluntarily, as a free and equal
individual.*' But while this is a clever way of addressing the boundary ques-
tion, it does not provide us with an answer as to what makes it legitimate.
The composition of individuals who unite into society is one thing, and
legitimacy another.®

Placed in its historical-political context, Hobbes’s and Locke’s inattention
to the legitimacy of the people should perhaps come as no surprise. In the six-
teenth and seventeenth centuries, the prime concern was how to replace the
divine right of the king with a government based on individual consent.** OQur
contemporary world, however, is one of boundaries and boundlessness, of
growing interdependency and movement. The proposition that individuals
can begin a new community without injuring “the Freedom of the rest” there-
fore looks anachronistic at best. The setting up of a new community, or deci-
sions regarding exit and entry, is a matter that today calls forth intense debate
and negotiation. This suggests that contemporary theorists face a different
challenge compared with Hobbes and Locke. The question is not so much
how to find a new legitimacy for the existing regime, but how to replace the
existing regime with a new one. At issue is the legitimacy not of government
but of the people itself. Nevertheless, and as we have seen in this article, the
language of legitimacy remains essentially the same. Like their predecessors,
many liberal and deliberative theorists exempt the people from the demands
of legitimacy. The notion that legitimacy is about government, it seems, has
become an article of political faith.*

But legitimacy is not necessarily predetermined for government. An
interesting and much discussed anomaly in this respect is Rousseau.
Rousseau is explicitly concerned with the problem of foundation, the fact,
as he writes, that “men would have to be prior to laws what they ought to
become by means of them.”® His proposed solution to this problem in the
form of a Legislator has spurred much discussion among contemporary
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critics of the modern consent tradition, not because it succeeds in filling the
gap, but because it fails in doing $0.% As William Connolly argues, the ref-
erence to the Legislator both conceals and reveals the original violence that
lies behind the working of a general will, and in this respect it makes us
aware of the paradox of politics.” Alan Keenan and Bonnie Honig take the
argument one step further by making the paradox into a constitutive ele-
ment of legitimacy. According to Keenan, the gap indicates that we “must
abandon any hope of solving the problem of uncertain democratic legiti-
macy.” Since the work of refounding a people is “never ending” we should
instead try to develop forms of civic virtue that are responsive to this
moment of contingency.®® To Honig, Rousseau’s many attempts to get
around the paradox of politics are expressive of a chicken-and-egg problem
intrinsic to law itself. In each case, she writes, “the problem exceeds the
proposed solution.” As citizens we are always in the midst of a struggle of
which comes first: “good people or good law?” The paradox identified by
Rousseau is therefore not a problem of foundation, but it “recurs daily in
democratic regimes.”®

Rousseau is often acknowledged as a republican thinker, someone who
deviates from the modern tradition in that he puts more emphasis on
inequality, on the role of law and of citizen participation, a fact which in
turn could explain his concern with the people. But how much of an excep-
tion is Rousseau? By paying attention to the theoretical underpinnings
behind the quest for consent it is possible to see that while Rousseau is an
anomaly, he is only partly so. For while he differs from other theorists
within the social contract tradition in being attentive to the foundation of a
legitimate people, he still addresses it by means of the normative assump-
tions within that tradition. He relies on their force. To see this, we should
retrace the central elements of the gap identified by Rousseau. Let us
assume—again in line with the social contract tradition—that individuals
are free and equal. They are self-preserving creatures, always looking out
for their own well-being. Moreover, while they disagree on the conception
of the good they are rational enough to see that each stands to gain from
entering into society. They have reached the condition when man, as
Rousseau puts it, “consult[s] his reason before listening to his inclinations.””

Imagine, however, that the claim of legitimacy has changed. The question
no longer concerns the constitution of government. It concerns a prior, and
for our contemporary circumstances most significant, issue: the constitution
of the people. The problem is that individuals disagree on the proper under-
standing of the people. According to some, humanity is the correct political
unit. The people must include all individuals in a cosmopolitan political
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community. According to others, membership is a question of qualification.
It builds on certain criteria, such as the national, cultural, economic, or social
status of individuals. The problem is how to resolve this conflict. How does
one construct a legitimate people out of a plurality of conflicting wills and
desires? Recall that the people must be constituted by the contracting indi-
viduals themselves. Disagreement between individuals must be tamed, yet
not to the detriment of freedom and equality itself. Under what conditions
would individuals be willing to concede legitimacy to the people?

By posing the question in this way we are able to discern a central yet
often overlooked framework of legitimacy within the modern consent tra-
dition. I shall refer to it as the people framework of legitimacy, and it elu-
cidates the elements of the gap identified by Rousseau. The claim is that in
order for the people to be legitimate, political authority must be prior to the
citizens and simultaneous with the citizens at the same time: on the one
hand, the disagreement on the appropriate constitution of the people calls
for an authority prior to the citizens themselves. In order to avoid conflict-
ing claims in the interpretation of the people, one needs an authority that is
powerful and freestanding enough to induce a plurality of individuals to go
together and form a common people. Or else, its legitimacy is compromised
and society reverts into anarchy. On the other hand, this authority cannot
precede the individuals who join the people. In order to be legitimate, the
authority in question must be simultaneous with the citizens themselves.
All individuals must agree—every one with every one—to constitute a
common people. If they have not had the chance of doing so, they are no
longer free and equal. They are assimilated into a people they have not
themselves consented to.

This framework cuts against strong intuitions about legitimacy. In the next
section, we shall discuss the significance of the criteria in greater detail. For
now it suffices to note that the framework displaces the conventional terms of
legitimacy in two senses. Notice, first, that it challenges the widespread idea
of the people as a source of legitimacy. In discussing political membership,
Rawls, Walzer, Benhabib, and Smith assume the existence of a circumscribed
people. The contention is that first we have the people, and then we have
legitimacy. The former is the basis of the latter.”' By shifting focus to the
above framework of legitimacy, however, the role of the people changes. The
people is no longer the source, but the object, of legitimacy. We cannot first
stipulate who the people are only then to go on doing democratic politics
as usual. Rather, people-making is what legitimacy is all about. It raises a
continual quest for legitimacy. The criteria of legitimacy are such construed
that they cannot be fulfilled. We have always to begin again.”
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Furthermore, and accordingly, this framework challenges the historical
reading of the people. Among contemporary theorists, it iS common to
interpret the constitution of the people as a historical event. Rawls, Nagel,
and Habermas, among others, think of the constitution of the people as a
fact of history, something we can refer back to, reflect upon, endorse, or
reject. If one conceives of the people in this way, that is, as originating at a
specific point in time, a legitimacy gap soon arises between the individuals
who found the people and those who live within it. The reason is that the
composition of the people changes whenever a new person is born—what
Hannah Arendt refers to as “inner migration”—or someone passes away.”
It also changes as a result of migration. So while the generation constitut-
ing the people is supposed to enter it voluntarily, this is not the case with
subsequent generations. They belong to a people they have not themselves
consented to. Political theorists have sought to dispose of this problem in
different ways, for example by appealing to ideas of national continuity,”
tacit consent,” and periodic revolutions.”® For Rawls, Nagel, and Habermas
it is a matter of catching up with the constitutional moment ex post, to actu-
alize and amend it according to present circumstances.

If one accepts the above criteria, however, the description of the problem
changes. The gap in the constitution of a legitimate people cannot be filled
in with time. We cannot argue that in due course, the people will catch up
with itself. For unlike the gap between generations, the gap in the constitu-
tion of a legitimate people is not alleviated by having the next generation of
people deciding for themselves. It resides in the very act of constitution-
making itself. The point is that if individuals are to agree on the constitu-
tion of the people, the authority constituting the people must be prior to the
citizens and simultaneous with the citizens at the same time. This is why
the founding of a legitimate people is a recurrent event, not because new
persons constantly are born into society, or because they migrate, at least
not per se. As the people framework of legitimacy suggests, it is because
human beings deem themselves free and equal that the constitution of the
people has productive force. Man is born free, and yet everywhere he is in
chains, and this is what sets them in motion.

Democratic, Not Historical, Contingency

In this final section we shall turn full circle back to the exclusionary strat-
egy examined in the beginning of the article. Granting that the constitution of
the people raises a claim for legitimacy, what does it mean to assume the
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path of the Maginot line? The following discussion seeks to draw out the
implications of this move. The intention is to show that this way of arguing
overlooks the difference between democratic and historical contingency. It
interprets the gap in the constitution of the people as a problem, and in so
doing, it ironically reiterates the same critique that conservative thinkers
once raised against the idea of a legitimate government. The failure to see
the parallel has profound implications for how one conceives of the present
state of affairs. It leads to a thinking that under the mantle of democracy
cultivates a right of might.

Let me illustrate the point by way of a comparison with the objections
once raised against the idea of a legitimate government. Today, it is uncon-
troversial to claim that government should rest on the consent of the gov-
erned. At the time of its inception, however, this was a provocative idea, and
the defenders of royal power did their best to refute it. They argued that it
was both a practical and logical impossibility. Sir Robert Filmer scorns at
the idea of governments being constituted through popular consent: To
admit such a thing, he writes, “is to image little less than an impossibility.””’
For unlike the king, which is a stable entity, the people is “a body in con-
tinual alteration and change.” “They which are the people this minute,” he
writes, “are not the people the next minute,” a fact which in his view testi-
fies to the futility of popular rule.”® For how is one to establish a stable and
responsible government, when the basis of this government—the people—
is in constant change? The idea is preposterous, “for in a shorter time than
the word can be spoken, every government is begun and ended.””

Many thinkers also pointed to the logical impossibility of a people being
at once governors and governed. Citizens could not plausibly be at two
places at the same time.*® This objection often served as an intellectual
weapon against the idea of popular consent. According to a later critic,
Joseph de Maistre, the notion of a people governing itself is a contradiction
in terms: “It is said that the people are sovereign, but over whom?—over
themselves, apparently. The people are thus subject. There is surely some-
thing equivocal if not erroneous here, for the people which command are
not the people which obey.”®' The conclusion he draws is that the people
cannot be self-governing. Government requires a clear separation between
those who rule, on the one hand, and those who obey, on the other. To sug-
gest otherwise is in his view self-deception.®

The conservative critique is extreme, and most contemporary theorists of
legitimacy prefer to take a more moderate position. Although they might be
discouraged at the prospects of achieving a fully legitimate government,
they never doubt that government raises a claim on those who rule, i.e., that
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they should do so on behalf of their subject. Curiously enough, it is differ-
ent with the people. In this case, many liberal and deliberative theorists end
up taking the same uncompromising position as conservatives once did in
the case of government. As we have seen in this article, the idea of a legit-
imate people is rejected with reference to both its practical and logical
impossibility. Like popular access to government once was expected to
undermine the stability of society, Rawls, Benhabib, and Smith are reluc-
tant to open up the people to a claim for legitimacy. The supposition is that
if individuals are free and equal vis-a-vis the boundaries of the people, this
would set in motion an overwhelming flow of migration, undermining the
stability of the most effective democracies. Furthermore, the idea of a legit-
imate people is rejected for logical reasons. The claim is that since the
people cannot decide on its own composition—it leads to a circular rea-
soning—the notion of a legitimate people must be consigned to the cate-
gory of the impossible.*

What are we to make of the fact that contemporary theorists use the
same argument against the legitimacy of the people as conservatives once
did in the case of government? Why assume such an uncompromising posi-
tion? The unwillingness to conceive of the people in terms of legitimacy is
not wholly unexpected. There is, after all, a crucial difference between the
political conditions in which the respective claims are made. The call for a
legitimate government started out from a condition of monarchical rule. It
was progressive in that it demanded individual consent to the rule of
society. Today, however, and partly due to these claims, the situation is dif-
ferent. Many contemporary theorists have the privilege of commencing
from a condition of popular rule. They can, at least in theory, presume the
existence of a community of free and equal citizens.* This suggests that
contemporary theorists of legitimacy have more to defend than their intel-
lectual predecessors. Crudely stated, if yesterday’s conservatives rejected
the idea of legitimate government with the purpose of defending monarchy,
today’s theorists reject the idea of a legitimate people in an attempt to
defend democracy. The fear is that by opening up the people to a claim of
legitimacy, and thereby laying bare the impossibility at its root, one indi-
rectly calls democracy itself into question.

Is the fear justified? This is the point where many liberal and deliberative
theorists go wrong. They overlook the democratic significance of the gap. A
fully legitimate people is indeed impossible to achieve, but therein resides
its power. The criteria of legitimacy make the people into a site of perpetual
contestation. They guarantee that the claims of a legitimate people do not
come to a standstill.** If this view typically goes without saying in the case
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of government—irresolvable disagreement is regarded as an essential
aspect in the constitution of government, at least in the liberal view—it still
remains highly contentious in the case of the people. By assuming the strat-
egy of the Maginot line, liberal and deliberative theorists dismiss the dis-
agreement on the constitution of the people as external to democracy. They
replace democratic with historical contingency. The difference is not triv-
ial. For while the former is placed at the heart of legitimacy—it triggers off
ever new claims—the latter serves to rule out any such claims. It fosters a
people based on the arbitrary forces of history, a position which is prob-
lematic for two reasons.

To begin with, it has implications for how one interprets the challenge
facing democracy in the light of globalization. There is today widespread
disagreement on the proper constitution of the people. Should it be local,
national, regional, or cosmopolitan? By ignoring the democratic contin-
gency in the constitution of the people, we may come to believe that the
most desirable move is to put an end to this conflict. We may come to think
that to defend democracy we must first let history do its job—finish the
conflict by means of force, power, or violence—so that the demands of
legitimacy can then “take up where history leaves off.’* But this way of
reasoning is wanting. The constitution of the people is not a historical
event. It is an ongoing claim that we make.?” Considering this, the exclu-
sionary strategy of the Maginot line runs the risk of throwing us into a per-
petual state of exception. It awaits a historical resolution to the people that
will per definition never occur. The challenge is not to end the disagreement
on the constitution of the people (how could that be?), but to find the appro-
priate democratic mechanism by which to foster its continuation.®

Now, most of the theorists discussed in this article would probably agree
to this. They would stress that the whole point of making the people con-
tingent on history is to open up democracy to change. By arguing that the
people is the outcome of historical forces—of a past “agreement,” a
“retroactive” process of legitimacy, “democratic iterations,” or historical
“storytelling”—it is possible to free democracy from its relationship within
the nation-state, and affirm the idea of democracy as ongoing and incom-
plete. So, it might be asked, what is actually the difference between demo-
cratic and historical contingency? Are they not in the end saying the same
thing, that democracy is an unfinished project? This brings us to the second
problem: the presumed factuality of historical contingency, and the role that
it risks playing in the current debate on democracy.
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According to Dahl, Rawls, Habermas, Benhabib, Smith, and others, the
constitution of the people is contingent on history. It is the result of a de facto
power, a brute historical force existing beyond the realm of legitimacy. But
this argument—while professing to refer to an objective historical situation—
is itself contingent on the principle of legitimacy. This is clear once we
reconstruct the path towards exclusion. As we saw in the first section, the
constitution of a legitimate people is interpreted as an impossible enterprise,
and in the attempt to cut off the ambiguity it yields, these theorists draw a
Maginot line. The claim is that since the people cannot decide on its own
composition, it cannot be part of a theory of legitimacy. It must be determined
by other factors, such as the arbitrary forces of history.

This line of reasoning itself speaks against any simple reference to his-
torical contingency. The fact is that the gap in the constitution of the people
is what makes these theorists turn to history. The appeal to history only
comes about in relation to the order of legitimacy it seeks to escape.® Or
differently put, it is not despite, but because, they keep to the normative
underpinnings of consent that these theorists submit the constitution of the
people to the arbitrary forces of history. The drawing of the Maginot line,
therefore, is not a neutral recording of a historical fact. It is itself part of the
democratic contestation involved in constituting the people.

This insight puts the argument made by contemporary theorists of legit-
imacy in a new light. If the exclusion of the people from the realm of legit-
imacy is not a de facto situation, but a legitimate claim among others, what
is its overall significance? What could it mean to hand over the constitution
of the people to history at this very point in history? By making the people
contingent on history, liberal and deliberative theorists not only forestall
popular access to the constitution of the people. In effect, they also give free
reign to the historical forces they seek to exclude. Who legitimately make
up the people is not something that we may lawfully contest on this view.
What is beyond the Maginot line is also beyond the constraints of legiti-
macy. The problem is that this democratic withdrawal indirectly works to
the advantage of the status quo. It benefits those who possess power, status,
and force by lending them the opportunity to operate freely in the world
without any demands of legitimacy in return. Considering this, the appeal
to history takes on a role different, perhaps, from what these theorists them-
selves intended. It does not serve to open up democracy to change, but to
put it on hold. It tells us that when it comes to the constitution of the people,
as opposed to the constitution of government, we have no choice but to sub-
mit to the asymmetrical forces of the present.
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Toward a Different Cosmopolitanism

Let me conclude by briefly delineating how this predisposition shows up
in current debates on globalization and migration, and what it would mean
to give priority to democratic as opposed to historical contingency. If one
thinks of the people as the outcome of historical contingency, it is close at
hand to regard globalization as an external force that, from a position out-
side of democracy, comes to question the preexisting boundaries of the
people. According to this logic, globalization is the main problem, whereas
democracy—reformed democracy at the nation-state level or transformed
democracy at the cosmopolitan level—is the solution to this problem. It
mitigates or corrects the forces of globalization.

To shift focus from historical to democratic contingency is to turn the
question around. It helps us see that what “the enemy” once did for Hobbes,
“globalization” does for contemporary theorists of cosmopolitan democ-
racy: it takes them directly from the nation-state to the cosmopolitan level
without having to submit the boundaries of the people to a claim of legiti-
macy. For while today’s proponents of cosmopolitan democracy often tell
us why we need to transform the boundaries of democracy—globalization
here speaks for itself—who is doing the transformation is seldom part of
their investigation. Nor need it be. Since the constitution of the people is
taken to fall beyond the realm of legitimacy, globalization mediates in its
place. It bridges the gap that democracy cannot fill on its own.*

By recognizing the democratic contingency of the people, we are able
to meet the challenge of globalization in a different way. We understand
that when contemporary theorists refer to the contingency of history, they
are not only resigning to the forces of globalization. They also produce the
forces they claim to redress. They are themselves partakers in a contesta-
tion on the proper constitution of the people. This awareness reorients our
attention away from globalization towards democracy itself. We start ask-
ing different questions. Rather than enquiring into how the nation-state can
mitigate the forces of globalization, we begin to wonder what makes the
nation-state into a legitimate people in the first place. Rather than asking
how global governance can be made more democratic, we start getting
curious about who has the initial power to sanction this move towards
global governance. How does one make sure that it does not leave out or
assimilate individuals against their own will? If it does, this can no longer
be dismissed as the unhappy result of “the cunning of history.”! It is the
outcome of political will, and as such, it calls for ongoing critique and
opposition.
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To think of the constitution of the people as historically contingent also
has implications for how one conceives of migration. It often becomes an
external phenomenon vis-a-vis the boundaries of democracy, a problem that
must be dealt with by various criteria of political membership. This view is
perhaps most clearly articulated in Michael Walzer’s well-known discus-
sion of membership and migration. In speaking of justice, he writes, we
“assume an established group and a fixed population, and so we miss the
first and most important distributive question: How is that group consti-
tuted?” This sounds like a promising question, but as he continues, “I don’t
mean, How was it constituted? I am concerned here not with the historical
origins of the different groups, but with the decisions they make in the pre-
sent about their present and future populations.”*

By referring to constitution-making as a historical question, Walzer in
effect achieves two things at the same time. He places the constitution of
the people beyond the reach of legitimacy, and in so doing makes migration
(rather than the people) into the privileged object of politics. Benhabib pro-
ceeds in the same way. By political membership, she writes, “I mean the
principles and practices of incorporating aliens and strangers, immigrants
and newcomers, refugees and asylum seekers, into existing polities.”” The
result is that the discussion of political membership—of inclusion and
exclusion—takes place against the backdrop of a people that itself remains
unquestioned. Migration is the problem, whereas the people is the one that
resolves it.*

Is this a proper approach? Witness to times of war and increasing migra-
tion, Hannah Arendt wrote a most insightful essay on the relationship
between nation-states, statelessness, and human rights. As she notes, the
fact that individuals and groups have to flee their homes for political, reli-
gious, or economic reasons is not new for the modern period. What is
unprecedented is “the impossibility of finding a new one.” With the rise of
the modern nation-state system, the whole world became mapped out,
thereby making it very difficult for individuals or groups to set up a new
community. As a result, refugees, asylum seekers, and stateless persons
soon turned into a permanent problem within the system. Deprived of their
original citizenship, they were to regain their dignity as humans under the
protection of declarations of human rights. The great irony, though, was
that the loss of the original polity also expelled them from humanity as
such. Human rights were in effect the privilege of citizens, and to be bare
human was therefore to be deprived of the only thing that in reality could
protect their humanity: the belonging to a political community.”
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What Arendt emphasizes is that migration is the result of political orga-
nization rather than overpopulation. Nation-states are themselves the
source of the problem that they seek to rectify.”’ If this was a salient ques-
tion for Arendt at the time of writing, one could argue that the question is
even more so today. Due to growing interdependency, decisions taken by
contemporary nation-states—whether they concern the economy, the envi-
ronment, or war-making—not only have consequences well beyond their
own jurisdictions, but also are often the direct cause of migration itself.
Still, if one thinks of the people as the outcome of historical contingency,
this insight has little bearing on the question of legitimacy. Since belonging
to a political community is a matter of history, the attention is on the aliens,
the stateless, and the refugees—by what right could they be included in the
existing polity? For Benhabib, the challenge is to find a proper balance
between the self-determination of the people and the rights of others in such
a way that

[i]f you and I enter into a moral dialogue with one another, and I am a
member of a state of which you are seeking membership and you are not,
then I must be able to show you with good grounds, with grounds that would
be acceptable to each of us equally, why you can never join our association
and become one of us. These must be grounds that you would accept if you
were in my situation and I were in yours. Our reasons must be reciprocally
acceptable; they must apply to each of us equally.”®

But if migration is sourced in decisions and actions taken by the people,
how reciprocal could this process of reason-giving be? By shifting focus
from historical to democratic contingency, we reorient our attention from
migration to the people itself. It becomes clear that rather than resolving
the problem of migration, the “reciprocity of reason giving” perpetuates the
status of migrants by means of democratic law. It takes the existence of
the people as given, and thereby makes progress and change dependent on
a human right which, as Arendt foresaw, is no right except for those who
already have rights, that is, for those who are situated within the boundaries
of a people. If this bias seems unavoidable, perhaps even justifiable, with
regard to the principle of self-determination, it is only because one keeps
thinking of the people in terms of historical contingency. In line with the
previous discussion, however, we know that the people is the object and not
the source of legitimacy. Like the constitution of government, the constitu-
tion of the people raises a claim of legitimacy. We realize therefore that when
Walzer, Benhabib, and others make the people contingent on history—and so
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bestow existing peoples with the privilege to formulate criteria of political
membership—they are not merely accepting a fact of history. They are
making a claim in the present. This is a great advantage, for it means that it
can be challenged accordingly.
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D. Cornell, M. Rosenfeld, and D. G. Carlson (London: Routledge, 1992).

63. Why do Hobbes and Locke never raise the question of how to constitute a legitimate
people (rather than a legitimate government)? Perhaps because they, in line with contemporary
thinkers, could take it for granted? For the prehistory of “the people” in the Roman tradition
before the Reformation and the rise of the social contract tradition—including Hobbes’s
attempt to wipe out “the people” by means of his theory of representation—see Canovan, The
People, ch. 2.

64. For two recent attempts to rethink democracy as a question of beginning rather than
governing (“herrschen,” or command) based on the work of Arendt and Schmitt respectively,
see Patchen Markell, “The Rule of the People: Arendt, Arche and Democracy,” American
Political Science Review 100, no. 1 (2006): 1-14; and Andreas Kalyvas, “Popular Sovereignty,
Democracy and the Constituent Power,” Constellations 12, no. 2 (2005): 223-44.

65. Rousseau, The Social Contract, 71.

66. See, among others, Paul Riceour, “The Political Paradox,” in Legitimacy and the State,
ed. W. Connolly (New York: New York University Press, 1984); Connolly, The Ethos of
Pluralization, 137-40; 165-69; Honig, Democracy and the Foreigner, 18-25; Honig, “Between
Decision and Deliberation”; and Keenan, Democracy in Question, 41-54.

67. Connolly, The Ethos of Pluralization, 138.

68. Keenan, Democracy in Question, 52-54.

69. Honig, “Between Decision and Deliberation,” 3, 5-6. Like Skinner’s reading of the
problem of representation in Hobbes, Honig argues that Rousseau’s many twists and turns are
intentional. We should not ask for his argument, but what he is doing with it. See also
Democracy and the Foreigner, 37.

70. Rousseau, The Social Contract, 53.
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71. This way of thinking is not only common in discussions on political membership
(Benhabib, Rawls, Smith, and Walzer) but also forms a centrepiece among scholars who
examine the role of the nation. The difference is that while theorists of legitimacy often pre-
suppose the existence of a people, scholars concerned with nationhood do not stop there.
They ask for its identification. For what kind of entity does one actually assume in speaking
of a “closed society”? As Bernard Yack argues, it is the absence of a proper answer to this
question that opens the door to the nation: “For the nation provides precisely that what is
lacking in the concept of the people: a sense of where to look for the prepolitical basis of
political community” (Yack, “Popular Sovereignty and Nationalism,” 524). For an illustrative
example of how the nation is able to “fill” this gap, see Emmanuel Sieyes, Political Writings,
ed. M. Sonenscher (Indianapolis, Ind.: Hackett, 2003), 133-44.

72. In line with Lefort’s understanding of power as an “empty place,” the people frame-
work of legitimacy is without substance. It does not tell us what legitimacy is. It rather pro-
vides the criteria we use when we ask that question. It is not wholly unbiased, however. As
many theorists have noticed, Lefort’s understanding of power is dependent on there being a
sovereign place of power which then is “emptied out” of its content through democratic ques-
tioning (Flynn, The Philosophy of Claude Lefort, 148; and Keenan, Democracy in Question,
8). As Lefort himself puts it, the people is there and declared sovereign, but since it has no
body attached to it, its “identity will constantly be open to question” (Lefort, The Political
Forms of Modern Society, 304; my emphasis). In our case, the retreat to a plural state of nature
also sets in motion an irreversible process of questioning in society. From this position of
boundlessness, however, the question is not “Who are the people?” but “Who constitute the
people, and by what authority?” “We,” the persons who have to start all over again, does not
refer to an irreducible people, but to an irreducible and an-archical multiplicity. See Sofia
Nisstrom, The An-Archical State: Logics of Legitimacy in the Social Contract Tradition,
Stockholm Series in Politics 99 (Stockholm, Sweden: University of Stockholm, Department
of Political Science, 2004); and Simon Critchley, Infinitely Demanding: Ethics of Commitment,
Politics of Resistance (London: Verso, 2007), esp. ch. 4.

73. Hannah Arendt, “Civil Disobedience,” in her Crisis of the Republic (New York: Harcourt,
1972), 88.

74. Yack, “Popular Sovereignty and Nationalism”; and Sieyes, Political Writings.

75. Locke, Second Treatise, §§ 113-22; and Rousseau, The Social Contract, 123-24.

76. See Thomas Jefferson in a letter to Colonel Smith, 1787, in The Life and Selected
Writings of Thomas Jefferson, ed. A. Koch and W. Peden (New York: Modern Library, 1944),
436; and Thomas Paine, Rights of Man, Common Sense and Other Political Writings, ed.
M. Philp (Oxford: Oxford University Press, 1995), 92. For a discussion of Jefferson and Paine,
see Arendt, On Revolution, 232ff.; and Honig, “Between Decision and Deliberation,” 8ff.

77. Filmer, Patriarchia, 20.

78. Filmer, “Observations upon Aristotles Politiques,” 277.

79. Ibid., 255. See also 261, 274.

80. Ibid., 275, 268; and Filmer, Patriarchia, 31-32. See also Morgan, Inventing the People,
ch. 2.

81. Joseph de Maistre, “Study on Sovereignty,” in The Works of Joseph de Maistre, ed. and
trans. J. Lively (New York: Schocken, 1965), 93.

82. Conservatives are not alone in emphasizing the gap in the constitution of a legitimate
government. With the gradual acceptance of individual self-government, many classical anar-
chists call attention to the same inconsistency. According to a contemporary advocate of
anarchism, Robert Paul Wolff, the defining mark of the state is “the right to rule,” whereas the
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primary obligation of the individual is “the refusal to be ruled” (Wolff, In Defence of
Anarchism, 18). To Wolff, this suggests that a legitimate government is a contradiction in
terms, equal to the category of the “round square” or the “married bachelor.” Unlike conserv-
atives like Filmer and de Maistre who take this impossibility to speak in favour of authoritar-
ianism, Wolff assumes the opposite. Government can only take place at the expense of
individual autonomy, and since that is out of the question, we must resort to anarchism; Wolff,
In Defence of Anarchism, 71.

83. See note 6, above.

84. Some, like John Rawls, make it more explicitly than others. On the “taken for granted”
nature of political community among political theorists, see Margaret Canovan, Nationhood
and Political Theory (Cheltenham, UK: Edward Elgar, 1996).

85. This conclusion is in line with the democratic thinking of both Mouffe and Honig. As
Mouffe points out,

By showing that consensus is a conceptual impossibility, it does not put in jeopardy
the democratic ideal, as some would argue. On the contrary . . . such a rejection con-
stitutes an important guarantee that the dynamics of the democratic process will be
kept alive. (The Democratic Paradox, 33)

In a similar vein, Honig argues that we should not see Rousseau’s legislator as a “betrayal” of
the democratic ideal. For “in the end it is up to the people themselves to accept or reject his
advances” (Honig, “Between Decision and Deliberation,” 5-6). As I have tried to demonstrate
in this article, the productivity of conflict is not only characteristic for the tension between lib-
eralism and democracy (Mouffe) or for the paradox of law within republicanism (Honig). It
also forms a centrepiece in the (always impossible) quest for consent within the early social
contract tradition.

86. Dahl, After the Revolution? 62.

87. For a revealing account of how this claim operates in politics today, in the debate on
nationalism, cosmopolitanism, and populism, see Canovan, The People. See also Benjamin
Arditi, “Populism as a Spectre of Democracy: A Response to Canovan,” Political Studies 52,
no. 1 (2004): 135-43.

88. The question of how to institutionalize this conflict falls beyond the scope of this arti-
cle. However, it is an exceedingly important topic. As Lefort and others have shown, the
absence of certainty associated with modern societies is ambiguous. It gives birth not only to
democracy but also to the experience of totalitarianism. Characterized by the lack of stable and
secure foundations, there is always the risk that modern societies seek to “banish the indeter-
mination that haunts the democratic experience” by affirming the People-as-One. Lefort, The
Political Forms of Modern Society, 305, pt. 3.

89. To Giorgio Agamben, this way of reasoning is significant for modern democracy. For
whereas the medieval notion of exception is “an opening of the juridical system to an external
fact,” the modern version attempts “to include the exception itself within the juridical order.”
It rules by means of exclusion. Giorgio Agamben, State of Exception, trans. K. Attell
(Chicago: University of Chicago Press, 2005), 26.

90. Sofia Nasstrom, “What Globalization Overshadows,” Political Theory 31, no. 6 (2003):
808-34. See also Jens Bartelson, “Facing Europe: Is Globalization a Threat to Democracy?”
Distinktion, no. 8 (2004): 47-60; and Marc G. Doucet, “The Democratic Paradox and
Cosmopolitan Democracy,” Millennium: Journal of International Studies 34, no. 1 (2005):
137-55.
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91. Nagel, “The Problem of Global Justice,” 147.

92. Walzer, Spheres of Justice, 31.

93. Benhabib, The Rights of Others, 1; emphasis added.

94. For the argument that it is the other way around, i.e., that foreignness resolves the
problem of founding the people, see Honig’s illuminating discussion in Democracy and the
Foreigner.

95. See also Hannah Arendt, “The Decline of the Nation-State and the End of the Rights
of Man,” in her The Origins of Totalitarianism (New York: Schocken, 2004), 372. This is what
Michael Walzer refers to as the asymmetry between emigration and immigration: you have a
right to leave your country of origin, yet no corresponding right to enter a new one. To Walzer,
this is a moral asymmetry. See Walzer, Spheres of Justice, 40. See also Benhabib, The Claims
of Culture, 171-75.

96. See also Giorgio Agamben, Homo Sacer: Sovereign Power and Bare Life, ed. W. Hamacher
and D. E. Wellbery, trans. D. Heller-Roazen (Stanford, Calif.: Stanford University Press,
1998).

97. Arendt, “The Decline of the Nation-State,” 373, 376-77.

98. Benhabib, The Rights of Others, 138. See also Benhabib’s discussion of Arendt’s “right
to have rights” in ch. 2.

Sofia Nisstrom is assistant professor in political science at Stockholm University. She has
published articles in Political Theory and the European Journal of Political Theory and is
coeditor of a Swedish textbook in political theory. Her research interests include representa-
tion and constitution-making under postnational conditions and the relationship between
ethics and politics.
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